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CHARTER SCHOOLS AND SPECIAL EDUCATION:
PART OF THE SOLUTION OR PART OF THE PROBLEM?
Rebekah Gleason*
INTRODUCTION

The Individuals with Disabilities Education Act (IDEA)1 provides each child
with a disability the opportunity to receive educational benefit in an appropriate
program. The individual needs of the child drive the often resource intensive programs. On the other hand, public charter schools focus on providing more choices
for education by aiming to do a better job with less money. Public Charter
Schools accountability for progress and fiscal responsibility means that schools
focus on doing more with less resources for the school as a whole. Charter
schools' mission of unique innovative instruction, free from local and state regulations that would limit their experimentation, depends on freedom from regulations, but the federal disability law that protects the rights of disabled students
depends on regulation, thereby limiting the independence of charter schools.
How can these seemingly different missions fit together? Despite the fact that
public schools see charter schools as competition for student funds, the two systems must work together to provide appropriate programs for students with disabilities. Without the expertise and variety of personnel available in the public
system that smaller charter schools do not have, the students with special education needs that choose to avail themselves to the unique innovative instruction
will not be able to receive the educational benefit they deserve by right.
It is no secret that our public schools fail to deliver the quality education our
nation's children need. The District of Columbia is not only among the many
school districts that fail our children, but is arguably among the worst in the nation. Parents welcomed the option of charter school after the enactment of the
DC School Reform Act of 1995.2 Not as controversial as vouchers, charter
schools allow parents who cannot afford a private school an alternative to the
struggling public school system. Charter schools promise new innovative approaches to education that will be models for the public education system.
Whether charter schools are the answer remains to be seen, but they have made
* Rebekah Gleason is an assistant professor and director of the Child Advocacy Clinic at the
Florida Coastal School of Law. Prior to this she was a public interest attorney who represents parents
of students with disabilities in administrative proceedings under the Individuals with Disabilities Education Act in the Washington D.C. metropolitan area. Before practicing law, Ms. Gleason was a special education teacher and administrator.
1 20 U.S.C. §§ 1400-1419 (2000).
2 District of Columbia School Reform Act of 1995 (codified as amended at D.C. ANN. CODE
§ 38-1802.03 (2001)).
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their mark on the public system, especially in the District of Columbia where
there are over 40 public charter schools open.
The very population that tends to be most in conflict with the ideals on which
charter schools are based is one of the very populations that could most benefit
from the choice of a charter school. Objectives and purposes of charter schools
inherently conflict with the objectives and purposes of special education. In order
to achieve the goal utilizing experimental approaches to learning, charter schools
need a certain amount of autonomy. Many schools utilize specific and unique
programs that are often found only in alternative private schools, and these charter schools allow access to these programs to people who would otherwise not be
able to afford them. Students may choose to fit into these school wide programs.
Some of the programs, indeed, adequately serve those students who would otherwise be labeled as disabled in the public system.
Special education, on the other hand, requires individual programming according to the student's needs, regardless of the programming in the school. Each
school system must provide necessary services to a student that qualifies as a
student with a disability, a free appropriate public education (FAPE). 3 The Individuals with Disabilities Education Act (IDEA) requires each local education
agency (LEA) to provide students that qualify with the appropriate services for
them to receive educational benefits from a school's program. The original purpose of the IDEA (known then as the EAHCA) provided each student an opportunity to receive educational benefits from the public schools.4 Students with
disabilities were routinely excluded from schools without recourse until the
IDEA opened the doors of the schools to these students.
Since charter schools are public, they must to open their doors to students with
disabilities, and enable students with disabilities to receive educational benefits.
As their own LEA, charter schools receive funds from the federal government
under the IDEA, and must provide the services mandated by it.5
The charter school revolution in the District of Columbia provides a unique
opportunity to examine a variety of different models in charter school administration. Over 40 charter schools exist in the District of Columbia. The liberal
charter school law in the District allows for variety in the structure of these
schools that represents most examples of charter schools in the nation.
This paper will identify and address many of the issues that arise when students with special needs seek to attend charter schools. The paper explains first
what charter schools are, and why parents may choose a charter school over the
traditional public school system. Next, it addresses the federal laws that apply to
charter schools, including the IDEA. Finally, the paper concludes with practical
3
4
5

20 U.S.C. §§ 1400-1419.
See Board of Educ. v. Rowley, 458 U.S. 176 (1982).
See 20 U.S.C. § 1413(a)(5).

CHARTER SCHOOLS AND SPECIAL EDUCATION

concerns and suggestions on working with charter schools using the District of
Columbia as an example of nation-wide issues.
I.

WHAT ARE CHARTER SCHOOLS?

A.

History

Since the 1970's public school systems have experimented with new approaches to improve public education. Beginning in the 1970's a group of teachers were given contracts or "charters" by their local school to explore new
approaches to school management. 6 In the late 1980's Philadelphia experimented
with schools-within-schools and called them charters. 7 Minnesota took this process further when it enacted the first charter school law in 1991.8 The law embraced three values: 1) opportunity, 2) choice, and 3) responsibility for results. 9
California followed suit in 1992 with a charter school law. In 1995, nineteen states
enacted charter school laws. 10 The DC School Reform Act of 1995 contained the
provisions of the charter school law for the District of Columbia." By 1999 a
total of thirty-six states, Puerto Rico and the District of Columbia enacted charter school statutes.
B.

Definition

Independent of regulations that bind most traditional schools, charter schools
are public nonsectarian schools of choice, but to varying degrees depend on the
state statute that created them. 12 Sponsors hold charter schools responsible for
academic results as well as fiscal practices. In return for this accountability, charter schools, in principle, enjoy increased autonomy. Teachers, parents, or others
from the public or private sector may be organizers of charter schools. Sponsors
may be local school boards, state education boards, or some other public authority. Provisions in each school's charter address such considerations as the school's
instructional plan, specific educational results and how they will be measured,
13
managed and financed.
People understand public schools as neighborhood schools run by the local
board of education. Traditionally, any school not run by the public board of education within its jurisdiction has been private. Private schools enjoy a certain
6 Jonathan Rosenberg, Charter Schools, Education Law Institute 2001: Current and Emerging
Issues in Special Education, 96 PLI/NY 816 (2001).
7 Id.
8 Id.
9 Id.
10 Id.
11 District of Columbia School Reform Act of 1995.
12 Rosenberg, supra note 6, at 815.
13 Id. at 827.
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amount of autonomy, but states hold them accountable for certain standards. The
states have jurisdiction to reasonably "regulate all schools, to inspect, supervise
and examine them, their teachers and pupils; to require that all children of proper
age attend some school, that teachers shall be of good moral character and patriotic disposition, that certain studies plainly essential to good citizenship must be
taught, and that nothing be taught which is manifestly inimical to the public
welfare.",

14

In practice, the states' regulation of private schools has been modest. Regulation by states has been limited to health/safety of the children, length of school
year, and enrollment reporting, while there has been little emphasis or regulation
in the areas of teacher qualifications and minimal curriculum specifications.15
However, when parties challenge
the states' authority to regulate private schools,
16
the State often prevails.
Federal disability laws, including Title VII and the Americans with Disabilities
Act affect most private schools, except very small schools. However, neither the
IDEA, Section 504 of the Rehabilitation Act of 1973, nor Title IX apply to private schools. Although most state constitutions place stronger restrictions on legislatures giving private schools autonomy, the conflict between federal and state
law results in states' restrictions being overlooked unless the regulations have
17
been found unreasonable and excessively intrusive.
The charter school statutes of sixteen states and the District of Columbia allow
private organizations to operate charter schools. Other private entities, like the
Edison Schools, Inc., operate public schools under contract with school districts.
Private organizations that contract with public agencies to provide special education services give up the autonomy of other non-contracting private schools because the contracting private school must accept the regulations that accompany
disability laws. Purely private schools, on the other hand, are not subject to government oversight when they accept funds contractually from the government.
The public agency or local school district oversees the provision of services for
disabled students but does not provide the same level of service as private or
public personnel. Furthermore, the additional costs for these services are attrib18
uted to parents.
Charter schools fall somewhere in the middle of private and traditional public
schools. Tax dollars support charter schools and with respect to disability law,
charter schools are more closely akin to public schools, as is discussed more comprehensively below. But the charter schools' responsibility and the charter
14 Pierce v. Society of Sisters, 268 U.S. 510, 534 (1925).
15 Frank Kemerer, Ph.D. and Catherine Maloney, M.A., The Legal Framework for Educational
Privatizationand Accountability, 150 EDuc. LAW REP. 589 (2001).
16 Id. at 606.
17 Id. at 607.
18 Id.
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schools' general practice often diverge, especially with private organizations that
run public schools, such as Edison Schools, Sabis International, and Beacon Management. Several reports have shown the short-changing of children with more
complicated behavioral and cognitive disabilities in Massachusetts in the interest
of profits and such conflict of interest considerations prevent local and state authorities from intervening on behalf of the parents. 19
C. State Charter School Laws
Of the desired outcomes of charter schools, foremost, charter schools provide
enhanced educational choice options for students, parents, and teachers. Charter
schools provide availability of choice within the public education which leads to a
more market driven system. 20 Because of the affordability, anyone from the general public may access charter schools. The accessibility decentralizes educational authority and creates a results-based accountability system.
Although charter schools in each state differ substantially according to their
state charter laws, most laws share the same objectives. The laws free charter
schools from local and state regulations that tend to inhibit innovation and reform in public schools. 21 In addition, laws allow charter schools to create models
of educational practice for public schools to follow. Finally, they offer parents
more choices in the education of their children. 22 Charter schools provide a variety of approaches to learning for students and families who desire a specific type
of educational environment that is not available in the public system. Some charter schools target a cross section of students while others are designed for specific
populations, such as gifted and talented,23deaf, at-risk youth, students with learning disabilities, or students with autism.
Charter school statutes cover seven basic policy and legal areas. 24 First, the
charter school statutes cover charter development, which includes who may propose charters, how charters are granted, and the number of charters that are allowed. The District of Columbia has two chartering boards, the Public Charter
School Board, which is appointed by the mayor from a list of people given by the
Federal Department of Education, and the Board of Education of the District of
Columbia, which is partly appointed by the mayor and partly elected by the pub19 Nancy Zollers and Arun Ramanathan, For-ProfitCharter Schools and Students with Disabilities: the Sordid Side of the Business of Schooling, PHI DELTA KAPPAN, Dec. 1998, at 297; see also,
Peggy Farber, The Edison Project Scores-and Stumbles-in Boston, PHI DELTA KAPPAN, Mar. 1998, at

506.
20
21
22
23
24
25

Rosenberg, supra note 6, at 827.
Id. at 828.
Id.
Id. at 828.
Id.
Id.
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lic.26 According to the charter school statute, of the many charters that come
before each chartering agency, each chartering board in the District may accept
10 charters per year.27
Second, the charter school statute establishes the legal status of the charter

schools by providing the school's legal definition and related governance, operations and liability issues. In this respect, the District of Columbia law is unique in
that it allows the schools themselves to identify whether each will be its own
LEA 28 with respect to Part B of the IDEA or part of the'District of Columbia
Public School System (DCPS).2 9

Third, the charter school statute establishes the fiscal character of the charter
schools. The statute identifies the level and types of funding, and the amount of
fiscal independence and autonomy.. In the District, funding was expanded by the
2000-2001 Amendments: Charter School Funding. The amendments provided
more funds for the special education students.3 °

Fourth, the charter school statute addresses student issues which include admissions, non-discrimination, the racial and ethnic balance, as well as discipline
and special education. 3 1 As noted below, most states don't adequately address

this area, which has resulted in confusion and controversy. The DC School Reform Act of 1995 specifically requires the charter schools to comply with the Age
Discrimination Act of 1975, Title VI of the Civil Rights Act of 1964, Title IX of
the Educational Amendments of 1972, Section 504 of the Rehabilitation Act of
1973, Part B of the Individuals with Disabilities Act, and the Americans with
26 JEFFREY HENIG ET AL., THE GEORGE WASHINGTON UNIV. CENTER FOR WASHINGTON
AREA STUDIES, GROWING PAINS: AN EVALUATION OF CHARTER SCHOOL IN THE DISTRICT OF COLUMBIA; 1999-2000 22 (2001).

27 D.C. ANN. CODE § 38-1802.03 (2001).
28 The term "a local educational education agency" means, as defined by the IDEA:
a public board of education or other public authority legally constituted within a State for
either administrative control or direction of, or to perform a service function for, public elementary schools or secondary schools in a city, county, township, school district, or other
political subdivision of a State, or for such combination of school districts or counties as are
recognized.in a State as an administrative agency for its public elementary schools or secondary schools.
20 U.S.C. § 1401(19)(A) (2000).
29 D.C. ANN. CODE § 38-1802:02(19) (2000) states that the contents of petition under § 312853.11 to establish a public charter school shall include the following:
A statement of whether the proposed school elects to be treated as a local educational
agency or a District of Columbia public school for purposes of Part B of the Individuals With
Disabilities Education Act (20 U.S.C. § 1411 et seq.) and § 504 of the of the Rehabilitation
Act of 1973 (29 U.S.C. 794), and notwithstanding any other provision of law the eligible
chartering authority shall not have the authority to approve or disapprove such election.
Id.
30 D.C. ANN. CODE §§ 38-2901-2912.31(b) (2001).
31 Rosenberg, supra note 6, at 816.
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Disabilities Act of 1990 (ADA).3 2 The D.C. Law also allows charter schools to
limit enrollment according to grade, instead of on the basis of a student's race,
color, religion, national origin, language spoken, intellectual or athletic ability,
measure of achievement or aptitude, or status as a student with special needs.33
Whether and how this provision is actually carried out is discussed further below.
Fifth, the charter school statute identifies the staffing and labor relations
boundaries, including whether the charter school may act as an employer, to
which labor laws apply, as well as rights and privileges. The DC School Reform
Act specifically states that an employee of a public charter school is not an employee of the District of Columbia for any purpose.3 4 Further, the Law allows
DCPS teachers to take an extended leave of absence in order to work at a charter
school for up to two years, which can be renewed upon request.3 5
A charter school's purpose relies on educational innovation and instruction
depends greatly on the controlling state statute. The degree of control a charter
school has over the development of its instructional goals and practices varies
from state to state. According to the DC School Reform Act, the District's charter schools have wide latitude in controlling their own instruction. The District of
Columbia Appropriations Bill of 2001, however, provides for a large increase in
the number and frequency of monitoring visits and reporting requirements similar to those for the DCPS system.36 The chartering boards have started to intrude
on policies addressing areas such as instructional methods and personnel, directly
contrary to the School Reform Act.
Finally, charter school statutes address the accountability of the charters to
their boards. They establish whether the charter serves as a performance-based
contract or how assessment methods are selected and charter revocation and renewal issues. The D.C. School Reform Act sets up a scheme of accountability,
including a rigorous application process in which most of the many charters that
apply are denied. 37 It demands a detailed annual report including audited financial statements. All students in both the public school system and charter schools
take the same standardized tests. The Law sets up a scheme for charter schools to
obtain and maintain accreditation, including a review every five years.38
The strength of a charter school law depends on the degree of autonomy it
provides and the availability of a few criteria that produces as much freedom for
the charter school as possible. 39 Some of the criteria include the number of
32
33
34
35
36
37
38
39

D.C. ANN. CODE § 38-1802.04(c)(5) (2001).
§ 38-1802.
§ 38-1802.07(c).
§ 38-1802.07(a).
H.R. REP. No. 106-786 (2000).
D.C. ANN. CODE § 38-1802 (2001).
Id.
Id.
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schools allowed, the number of sponsors, whether existing schools are permitted
to convert from public schools, the extent to which the charter schools are exempted from state statutes, policies, rules, and regulations, and the amount of
control over how the money is allocated, over personnel, and overall autonomy.

According to The Center for Education Reform ranking in October 2001, the
District of Columbia's charter school statute ranks as one of the five strongest in
the country. 40 The Center gave the District particularly high marks for the legal

and fiscal autonomy drafted into the law. For example, the statute allows for up
to 20 schools a year and provides for two different chartering authorities. 41 The

District's charter school statute closely tracks the core values of the charter
school movement.4 2 How the law functions in practice is another story.

As stated above, Congress has noted the increasing intrusion of the charter
boards on charter schools. They have begun to intrude in areas such as instruc-

tional methods and personnel, both areas over which the School Reform Act
specifically gives exclusive control to charter schools. As a result, charter school

leaders spend more time on administrative and procedural matters, and less time
on the academic programs, defeating the purpose of the School Reform Act.4 3 In
40

THE CENTER FOR EDUCATION REFORM, CHARTER SCHOOL LAWS ACROSS THE STATES:

SCORECARD AND RANKING (2001).

41 D.C. ANN. CODE § 38-1802.03(i) (2001). The District, as stated above, allows up to twenty
charter schools each year, a liberal number compared to most. In the District two sponsors, the Board
of Education (BOE) and the Public Charter School Board (PCSB), offer prospective charter schools
a choice in sponsoring agents. The mayor chooses from a list provided by the U.S. Department of
Education to make up the Public Charter School Board, and the Board of Education is a combination
of people elected by the public and people appointed by the mayor. The PCSB, in general, tried to
make the charter schools work. A very rigorous criteria for initial approval weeds out weaker schools
before they fail. After approval, the PCSB closely oversees the charter schools with heavier communication, guidance, and technical support. The schools tend to be larger and more likely to offer a
general curriculum and more likely to be allied with a for-profit educational management firm. In
addition, the schools reach a higher percent of the Latino population and are more evenly spread
across the wards of the city.
The BOE, on the other hand, tends to be less discriminating in its applications, perhaps to allow
for more grassroots, community-based initiatives. It tends to give a more arms-length approach to
oversight after-which, more schools tend to fail, and quickly terminates charters when problems exist.
The schools tend to be smaller, with a more specialized curriculum, and more likely to cater to African-American families in neighborhoods of highly educated middle class families that own their own
homes and are politically mobilized.
The DC charter school statute allows existing public schools to convert to charters, adding further
strength to the statue; and at least one school, Paul Junior High School, has converted from a public
school to a charter school. In addition, the District's law exempts the charter schools from District of
Columbia statutes, policies, rules and regulations established for the District of Columbia public
schools by the Superintendent, Board of Education, Mayor, District of Columbia Council, or Authority. Although the charter boards demand accountability for finances, a stronger law provides for
schools to have complete control over how the money is allocated, as well as control over personnel,
and all over legal autonomy.

42
43

See generally D.C. ANN. CODE § 38-1802.
H.R. REP. No. 106-786 (2000).
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addition, charter schools are intended to be an alternative to the public school
system. The more control the public school system has over charter schools, the
more similar they will be to the public schools and less able to experiment with
the innovative techniques that make them unique. If charter schools are hailed as
a solution to the educational problems in public school systems such as the District, then the chartering boards should treat them more like charter schools, and
less like public schools by ceding the measures of control to the charter schools as
intended by the statute.
D.

Why Charter Schools are an Attractive Option to Parents

Parents choose to enroll their children into charter schools both because of the
positive attributes charter schools advertise and because of their dissatisfaction
with traditional public schools.
Most parents simply seek charter schools because of their negative experiences
with the public schools their children attend. The most common reason parents
left public schools was their dissatisfaction with the school in general or the
school's special education program. 4a About one third of the charter school administrators identified special education as a reason parents of students with disabilities placed their children into charter schools, but about one half of parents of
students with disabilities identified dissatisfaction with special education services
as the reason for trying a charter school." 5 Parents pulled children from public
school because of dissatisfaction with the quality of teaching, because their chilor dissatisfaction with the class size which
dren struggled academically or socially,
46
was too large in the public system.
Charter schools attract parents because of their size, curriculum, services, and
reputation. Most charter schools are smaller than traditional schools. 4 7 The median size of a charter school in the District of Columbia is 147, while their traditional counterparts have a median size of 475 students. 4 8 Parents appreciate the
safe, community-like environment that comes with a smaller school, and the opportunity for their children to receive more individual attention and individual49
ized instruction from the staff.
The prospect of innovative curricula and instructional approaches attracts parents to charter schools. Many parents feel that the traditional schools were not
meeting the academic needs of their children, and an innovative approach may
reach them. In addition, parents seek the positive attitude, experience, and quali44

U.S.

DEP'T OF EDUC., CHARTER SCHOOLS AND STUDENTS WITH DISABILITIES: A NATIONAL

STUDY, OFFICE OF THE EDUCATIONAL RESEARCH AND IMPROVEMENT

45
46
47

Id. at 19.
Id. at 18.
Id.

48
49

HENIG, supra note 26.
U.S. DEP'T OF EDUC., supra note 44, at 18.

18 (2000).
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fications of the staff. Other parents actively seek charter schools because of those
schools' particular reputation, and high expectations, such as the Maya Angelou
Public Charter School in Washington, D.C. Some parents sought specific special
education service delivery models, instruction, and related services.
Other parents leave the traditional school setting simply to give their children
a fresh start or because the child wants to attend a charter school. And a few
students are referred by the administration or staff of the previous school system
or by a court official.5 °
E.

Concerns.About Charter Schools in General

Less oversight means less accountability. Private schools that do not produce
results are driven out by the market. If private schools do not produce results,
enrollment and tuition decline; then the schools fold. What happens to charter
schools that do not produce results?
State charter school statutes dictate how charter schools are responsible to
their chartering boards. For example, D.C. requires an annual report that is open
to the public. The report includes student performance on District-wide assessments, grade advancements, graduate rates, college admission test scores and ad51
mission rates, daily attendance, and qualifications and responsibility of staff.
With this information, some schools have been put on probation, and others have
been closed. In the last two years, four schools have been closed due to academic
and financial deficiencies.5 2
According to the Washington Post, there is no evidence that charter school are
doing a better job than their regular public school counterparts. 5 3 In fact, on standardized tests given to students across the city, students in charter schools have
performed slightly lower than students in the regular public schools. 54 As the
Post reports, charter schools don't have the obligation to hire certified teachers.
The staff of many charter schools reflects liberty which includes the ability to hire
many uncertified teachers. While employing professionals from other areas allows for innovation in instruction, it is unclear whether students are learning the
skills they need. For example, in a class at Children's Studio Public Charter
School, a painter and a choreographer lead a class in geometry, dance and 17th
century architecture. 55 The students are engaged in interesting activities that
make use of mathematical skills such as measurement, while learning their importance in art and dance. The methods indeed keep the students' attention; how50 Id.
51 D.C. ANN. CODE § 31-2853.14(c)(11) (2001).
52 Justin Blum and Jay Matthews, Quality Uneven, Despite Popularity; No Evidence that
Achievement Tops that of Regular Schools, WASH. POST, June 20, 2003, at A01.
53 Id.
54 Id.
55 Id.
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ever, as the primary source of obtaining the skills, the methods are inadequate to
equip the students with the foundational skills necessary for other related
activities.
II.

CHARTER SCHOOLS AND FEDERAL DISABILITY LAW AND THE

A.

IDEA

Other Federal Disability Law

Charter school laws are state laws. Charter school statutes have the power to
waive obligations placed on schools by the state, but these statutes cannot grant
exemptions from any federal special education or federal disability laws. 56 These
federal mandates include Section 504 of the Rehabilitation Act of 1973, Title II of
the ADA, and the IDEA.
Section 504 of the Rehabilitation Act of 1973 prohibits the discrimination
against any person with a disability by any agency receiving federal funds.
No otherwise qualified handicapped individual in the United States... shall
solely by reason of his handicap, be excluded from the participation in, be
denied benefits of, or be subject to discrimination under any activity receiving federal financial assistance.57
This section applies to any agency that receives federal funds, including Charter
schools. It specifically addresses the right to access of facilities.
Charter schools must provide to students with disabilities a range of choices in
educational programs and activities consistent with their individual needs and
comparable to those offered to students without disabilities.5 8 Charter schools
cannot discriminate on the basis of race, color, national origin, sex, or disability in
any program or activity. The primary federal laws which apply, other than the
IDEA, include: Title VI of the Civil Rights Act of 1964, Title IX of the Educational Amendments of 1972, Section 504 of the' Rehabilitation Act of 1973, and
Title II of the 1990 ADA. Section 504 and Title II primarily prohibit exclusion,
denial of benefits, and discrimination. Section 504 requires that two obligations
be met. First, a charter school cannot deny students with disabilities the opportunity to participate or benefit from a program. Second, school districts must provide a free appropriate education to all students with disabilities in publicly
59
funded placements.
These obligations affect recruitment, choices, and accessibility. Recruitment
for charter schools must target all segments of the community, including the Limited English Proficiency (LEP) population. LEP parents need to have the oppor56 Rosenberg, supra note 6, at 828.
57 29 U.S.C. § 794(a) (2005).
58 29 U.S.C. § 794(a); see also 42 U.S.C. §§ 12131-12134 (2005).
59 Joseph R. McKinney, Charter Schools' Legal Responsibilities Toward Children With Disabilities, 126 EDuc.LAW REP. 565, 572 (1998).
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tunity to understand the outreach information provided to other parents. Also,
the outreach information must reach parents with disabilities. Charter schools
need to accommodate students with LEP in order to meet any minimum eligibility criterion for admission consistent with the mission of the charter school. In
addition, federal law dictates that public schools provide LEP students with appropriate services to learn English and to learn the general curriculum. 60 Title VI
requires that LEP students must be identified and given services to learn English,
which must include qualified staff and adequate resources.6 1
Four principles assure that charter schools make meaningful choices and compliance to serve students with disabilities. First, disability status cannot be used as
a criterion for exclusion from a program that offers choices of schools.62 Second,
state education agencies (SEAs) and school districts involved in choice must recognize that their obligation under both the Rehabilitation Act and the IDEA to
provide eligible children with a free appropriate public education (FAPE) cannot
be abrogated by allowing parents the latitude to choose schools. 6 3 Third, reasonable steps must be undertaken to ensure that the choice system as a whole makes
64
available a broad range of specialized services and programs to provide FAPE.
Fourth, procedures used for parents to elect and choose must not create a dimin65
ishment of the procedural rights guaranteed under either § 504 or the IDEA.
Physical accessibility requirements follow the Rehabilitation Act and the
ADA. The minimum that the rule requires is a program to ensure the educational
program is readily accessible to, and usable by individuals with disabilities. However, accessibility depends on the legal status of the building according to its age.
Older buildings may be exempt from these requirements.66
Finally, charter schools that are funded by federal Public Charter Schools Program funds, must use a nondiscriminatory lottery system to form wait-lists when
the program has been filled to capacity. 67
B.

IDEA Funds are Available to Charter Schools

The 1997 IDEA amendments make funds available specifically to charter
schools and allow charter schools to qualify for funds 68 without requiring the
60 U.S. DEP'T OF EDUC. OFFICE OF CIVIL RIGHTS, APPLYING FEDERAL CIVIL RIGHTS LAW TO
PUBLIC CHARTER SCHOOLS: QUESTIONS AND ANSWERS (2000).
61
62

Id.
29 U.S.C. § 794(a) (2005); see also 42 U.S.C.

63

McKinney, supra note 59, at 575.

64
65

Id.
See Joseph R. McKinney & Julia F. Mead, Law and Policy in Conflict: Including Children

§§

12131-12134 (2005).

with DisabilitiesIn Parental-ChoiceProgram, 32 EDuc. ADMIN. Q.107 (1996).
66 See U.S. DEP'T OF EDUC. OFFICE OF CIVIL RIGHTS, supra note 60.

67

Id.

68 See 34 C.F.R. § 300.312(a) (2005) ("Children with disabilities who attend public charter
schools and their parents retain all rights under this part."); see also 20 U.S.C. § 1413(a)(5) (2000) ("In
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69
charter school to jointly establish its eligibility like other small school districts.
Despite the clear directive given by Congress that charter schools must comply
fully with part B of the IDEA, there has been no comprehensive effort to explore
the relationship between federal disability law and charter school statutes. 70 It
appears that states' charter school statutes determine how charter schools meet
these federal obligations. 7'
The obligations of IDEA affect all public schools, traditional and charter.
Some provisions are more relevant to charter schools than others. First, the nondiscrimination clause of the IDEA requires nondiscrimination to the maximum
extent appropriate in admissions and access to programs, both academic and nonacademic. 72 Students with disabilities cannot be denied admission because they
require special education and/or related services. Also, students with disabilities
must have the opportunity to meet minimum eligibility requirements for the
school, consistent with that school's mission and civil rights requirements. 73 Regardless of disability status, schools must allow each child, a fair chance to apply
for the school and demonstrate whether the student meets the requirements
needed to receive educational benefit in the charter school's program. The student's disability cannot be the barrier keeping him/her from attending the
program.
Charter schools shall provide students with disabilities the same FAPE that
public schools do. 7 4 For example, charter schools are required to write an individualized education program (IEP) that addresses the student's individual needs,
instead of an IEP based on what the school can provide. After writing the IEP,
the school must provide an appropriate, least restrictive environment (including a
continuum of services) to address the goals and objectives in the IEP. Students
have a right to have qualified professionals deliver the services required by their
IEPs.
The discipline provisions in the IDEA amendments apply to the charter
schools as well. These provisions protect students with disabilities from expulsions and extended suspensions that can result in a unilateral change of place-

carrying out this part with respect to charter schools that public school of the local educational
agency, the local educational agency (A) serves children with disabilities attending those schools in
the same manner as it serves children with disabilities in its other schools; and (B) provides funds
under this part to those school in the same manner as it provides those funds to its other schools.").
69 20 U.S.C. § 1413(e)(1)(B) (2000) (Requiring smaller school districts to "jointly establish"
themselves in order to share resources, but not requiring charter schools to do so.).
70 Id.
71 See Mary Bailey Estes, CharterSchools and Students with Special Needs: How Well Do They
Mix? 23 EDUC. AND TREATMENT OF CHILDREN 369 (2000).

72 See Jay P. Heubert, Schools Without Rules? CharterSchools Federal Disability Law, and the
Paradoxes of Deregulation, 32 HARV. C.R.-C.L. L. REV. 301, 316 (1997).
73 See U.S. DEP'T OF EDUC. OFFICE OF CIVIL RIGHTs, supra note 60.
74 See Rosenberg, supra note 6, at 828.
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ment. The schools must also follow the procedural safeguards under § 1415 of the
IDEA, including parental notice in the appropriate language, appeals process,
attorneys' fees, and decisions based on timelines, procedures, and written
75
documentation.
Surprisingly, very few guidelines on how special needs students should be
served exist once a charter school establishes itself. A review of state laws reveal
that some require a certain number of charter schools to serve at-risk students,
but most states' statutes merely require that schools may not discriminate against
students with disabilities.7 6
The obligations of the IDEA require time and funds. While the IDEA provides for funds to go to charter schools to support them in this measure, many
charter schools have difficulty filling this large financial gap that continues to
exist. In this regard, charter schools mirror small rural school districts. Interestingly, the IDEA seems to have identified the limitations of small rural school
districts when it requires them to jointly establish themselves in order to receive
funds, but specifically excludes charter schools from this requirement.7 7 The
IDEA does not address how charter schools will financially bear the additional
burden of the obligations placed on them, and few state charter school laws address the financial burden of providing services, while requiring charter schools to
provide services to all students with disabilities.7 8
Many public schools are unable to address the specific needs of some of the
students with disabilities within their own program and must find alternative
placements. Sometimes a placement is available within the same LEA at another
school. However, in other instances the LEA does not have a program and the
student must be placed in an appropriate setting at public expense, which may
include private placements.
Whether a charter school has the same obligations depends on the LEA status
of the charter school. Some charter schools are considered their own LEA, and
others are part of the LEA of the jurisdiction in which they reside. The LEA
status of a charter school is dependent upon state law. Some states require the
charter school to be part of an existing LEA, others require them to be their own
LEA, and some, including D.C., allow charter schools to decide their own status.
As its own LEA, a charter school must absorb the costs of providing a FAPE
for each child with a disability in its school, including the provision that requires
some students to be funded at other schools outside the LEA. Whether this cost
is borne by the charter school is handled differently from state to state. For example, Massachusetts law requires charter schools to educate children with disabili75
76
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20 U.S.C. § 1413(e)(1) (2000).
See McKinney, supra note 59, at 569.
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ties whose needs can be met in other public schools but keeps the fiscal
responsibility of a private placement with the school district in which the student
resides. 79 The practice in Massachusetts is similar to the practice in the District of
Columbia as explained below.
Similar to one-school school districts, the situations of charter schools produces a more pronounced financial burden. Larger districts more easily reduce
the per pupil costs of providing necessary services to students with disabilities by
clustering students with similar disabilities and needs in the same school. Small
rural school districts often swap students, which many charter schools are attempting to duplicate by clustering students within the same geographic region.
This apparent resolution, however, ends up short-changing the students with disabilities because it does not give them the same choice opportunities as students
without disabilities. The unique programming of charter schools defines their
character, and when students from various charter schools combine into one
school, they attend a school that is not the unique program originally chosen.
The question that remains is when the state law is ambiguous as to who is
ultimately responsible for the services that the charter school cannot provide.
According to the U.S. Department of Education, the SEA is responsible in all
cases for having methods of administration that are not discriminating, including
for its public charter schools. If charter schools are part of an existing LEA, the
LEA is responsible. If the charter school is its own LEA, the SEA oversees the
charter school 1) if the charter school receives funds through the SEA, 2) if it is
chartered through the SEA, or 3) if it receives funds from an authorized charter
agency. As discussed further below, in the District of Columbia, DCPS, as the
SEA, is ultimately responsible for methods of administration.
C.

Practical Concerns for CharterSchools and the IDEA

How, or even if, charter schools serve the special education population continues to be a central issue. Research suggests that charter schools do not serve the
same proportion of disabled students as public schools. However, conflicting rationale as to why this may be the case confuses the issue further. Charter schools
may be serving students who would otherwise be labeled as disabled in regular
classrooms better than regular public schools. Or, charter schools may be refusing
to admit students who require special education and refusing to evaluate and
identify students already admitted who would otherwise require special education. If it is true that charter schools serve students with disabilities better in the
general education classrooms, then the purpose of charter schools has been
achieved. The method in which they succeed where regular public education typically fails would be invaluable to know. But documenting how many children
would have been classified as disabled had they remained in public school is diffi79 MAss.
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cult. Therefore, questions remain as to whether charter schools may actually be
increasing the isolation of students with disabilities by possibly excluding them
from charter school programs.
About one fourth of the schools surveyed by the Department of Education's
Final Report on Charter Schools in 2000 reported discouraging parents from enrolling their children with disabilities into their charter schools.80 Most of the
administrators saw this "counseling out" as a process that is in the student's best
interest. 8 a Because of the practical limitations, charter schools may have to limit
enrollment of students with disabilities, which demonstrates further how the
charter schools undermine disability law. Most schools informally counsel out
during the initial meeting, while others have a more direct approach. For example, one school's charter states that the school is unable to meet the needs of the
82
students with severe emotional and behavioral difficulties.
A few charter schools operate without any special education program. The
administrators contend that they do well with all their students and there is no
need for special education services or identification procedures. One school requires parents to sign a Waiver of Responsibility acknowledging "that [the charter
school is] not equipped, nor do they offer, special education services.'83 The
staff's antagonism toward special education was summed up by the principal of
the school when he said, "[H]ow much time do we want teachers doing
paperwork? ' 84 Another school told a parent of a child in a wheelchair that three
other students with autism had depleted all available funds.85 Yet another school
contracted out for services, but if the child required a self-contained classroom,
the charter school would contract the service at a local public school. Contracting
services to local public schools puts the parent and child back into the position
they were before enrolling into a charter school by eliminating any choice
options.
About one third of charter schools unilaterally exclude those students with
ambulatory needs because they are not wheelchair accessible. This also eliminates children whose parents are required to use a wheel chair, excluding these
parents from all school related functions.
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1II.

LEA

STATUS AFFECTS THE RESPONSIBILITIES

OF PUBLIC CHARTER SCHOOLS

The independence of the charter school from its chartering district dictates the
accountability of charter schools under the IDEA. The LEA status of the charter
school defines that independence. A critical difference exists between charter
schools as their own LEA and those charter schools that are part of an existing
LEA. With the full spectrum in the treatment of charter schools and their LEA
status, it is up to the state to decide how it will be addressed. Some states automatically require charter schools to be part of an existing LEA, and merely allow
them more autonomy in staffing and curriculum development. Other states stipulate that all charter schools are their own LEA. Still others leave the choice to
either the chartering agency, as in Texas; a negotiation between the charter
schools and the local district, as in Florida; or leave it completely up to the charter school, as in the District of Columbia. In other states, the home districts cover
86
the costs of services for students in otherwise independent LEAs.
As discussed, charter schools, like one-school rural districts, have a difficult
time bearing the cost of private and residential placements of students for whom
they cannot provide adequate programming. A few states' policies tackle head on
the issue of the excessive financial burdens of placements outside the charter
school. Massachusetts state law provides that school districts of residence must
assume the costs for a charter school student whose IEP team recommends day
or residential placements. Minnesota charter schools bill back to the district of
residence for all costs in excess of the revenues received for the student. Florida's
statute places the ultimate responsibility for meeting the needs of students with
disabilities with local school boards. Until recently, the District of Columbia's
charter school statute was silent on the matter. In the absence of controlling law,
a memo written by then DCPS Executive Director of Mediation and Compliance
of Special Education, Paula Perelman, placed the ultimate responsibility back
with DCPS if the charter school is unable to provide the services within the
school.8 7 This matter and how to proceed in a similar situation are discussed in
more detail in Section V below.
When parents successfully exercise their due process rights, courts must hold a
party accountable for the failure of providing a student a FAPE. The case law on
the matter of whom to hold responsible, however, is scant and split. For instance,
in an Eighth Circuit U.S. Court of Appeals case involving a Minnesota child, the
court found that because the mother transferred her child into a charter school
that was its own LEA she waived her right to file a due process petition against
the prior school district. In effect, the court reasoned, she moved out of the previ86 See Rosenberg, supra note 6 at 865.
87 See Memorandum from Paula Perelman, Executive Director, District of Columbia Public
Schools Mediation and Compliance of Special Education (December 1998).
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ous district, making her prior complaint moot.8 8 In the same circuit, however,
compensatory education has been found to not be moot because it was its prior
failings that were being challenged and reviewed. 8 9 If a timely request has been
made prior to removing a child from the resident district, courts have found that
the responsibility has not been relieved when parents have removed their children from the district and placed them into a charter school that is a separate
LEA. 90
By definition, charter schools have wide latitude to experiment through exemptions from many state and local regulations. This does not mean, however,
that charter schools are free from accountability. Tax-payer money supports charter schools, and they provide service to clients who are not in a position to easily
change services when or if the charter school does not work. 9 1 The IDEA requires states and LEA to ensure that students with disabilities attending charter
schools will be served in the same manner as a child attending a public school.
Despite the financial and logistical difficulties, it would be problematic if charter
schools were not obliged to serve students with disabilities. If a charter school's
educational success depended on whether it could exclude students who have
special educational needs or who are costly to educate, the school could hardly be
considered a viable model for traditional92public schools, which must serve all
children, including those with disabilities.
IV.

IDENTIFICATION OF STUDENTS WITH SPECIAL NEEDS

The "Child Find" provision of the IDEA requires school systems to locate and
find all students suspected of having a disability. 93 Charter schools must also
identify all students in need of special education, whether they had been previously identified or not.94 If a child comes into a charter school with an IEP, it is
evident that that child requires special education. Some parents, however, look
for a fresh start or wish to try the program offered without the support of special
education. Still other children who have already been identified go undetected
because school records are missing from the previous school. Nevertheless, it is
incumbent upon the charter school to recognize a child in need of help and possible identification, whether that child has been identified, ignored, or just missed
in the past.
Most charter schools' special education services have identification procedures
consistent with the state or local districts' practice. Some schools contract with a
88
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See HENIG, supra note 26, at 74.
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private company for evaluations. Other schools refer students to their resident
school districts for evaluation. Many parents have found the evaluation and identification experience more positive going through the charter school than with
their resident public school system because the charter school is smaller and more
personable. 95 They are more involved in the process, and their previous schools
were more reluctant to test. A few parents have found that going through the
96
charter school has been just as difficult.
A.

Instructional Setting and Related Services in Charter Schools

General instructional methods vary greatly from school to school, based on
each school's charter. Some parents choose charter schools because of the innovative instructional models the school has adopted, hoping that the alternative
instructional styles will produce better results than the traditional models used in
most public schools. Some of these alternative models resemble certain aspects of
special education programs. 97 For example, some programs ground their methodology on the individualized needs of students. 98 Likewise, some utilize multi-modality methods, by emphasizing hands-on approaches and visual aids, along with
the traditional lecture models. 99 Both are key elements of special education programming, and if implemented properly could reduce the need for some students
to receive direct special education services. These programs require more qualified staff, more specialized equipment, and a smaller class size is needed to implement the programs - therefore incurring more expenses.
Most schools describe their method of providing special education as "inclusion." Of the schools reporting the use of inclusion, few, if any, utilize a true
inclusion model. A true inclusion model requires a special educator in the classroom with the general educator for the time specified on the IEPs of the children
in that class. Both the special education and general education teachers co-teach
the class. This requires additional planning time on the part of both teachers, and
in the end, costs more than the traditional model of separate classrooms or resource class time. The extent to which the charter schools have an "inclusion"
model in place varies, and administrators and teachers have conflicting reports as
to what takes place in the schools. Administrators have explained their program
as full inclusion, while teachers at the same school explain that students that re95 See U.S. DEP'T OF EDUC. OFFICE OF EDUCATIONAL RES. AND IMPROVEMENT, supra note 80.
96 Id.
97 One example in the District of Columbia is the Options Public Charter School, which utilizes
a project-based approach, similar in nature to that used by the Lab School of Washington, a private
school for students with learning disabilities.
98 See U.S. DEP'T OF EDUC. OFFICE OF EDUCATIONAL RES. AND IMPROVEMENT, supra note 80,
at 25.
99 See Blum et al., supra note 52.
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quire extra help are pulled from the classroom. 10 0 Half of the schools in the De-

partment of Education's study used their "inclusion" model as a pedagogical
preference and the students receive support in the general education classroom.
The other half of the schools use "inclusion" because it was the only option avail-

able because of the lack of special education teachers at the school10 1or the school
did not believe in labeling students as needing special education.
A few of the schools in the study done by the Department of Education had
self-contained settings. 10 2 Most schools had at least one special education
teacher, but often those teachers do not provide the direct instruction to the students. Some schools use para-professionals to work with students rather than special education teachers, and most schools use general education teachers to
provide most or all of the instruction to students with disabilities. At the same
time, charter schools with programs for specialized instruction tend to segregate
the children from the general population, which undermines the inclusionary
3
goal.

10

At some schools, special education consultants collaborate with teachers on a
regular basis, or have a "cooperative venture" between a special educator on site
and the general education teacher. Degrees of support vary, from a true cooperative effort of joint planning and meetings to none at all.' °4 Most of the special
educators spend the majority of their time testing and writing IEPs, not instructing. In the end, most charter schools do not provide direct special education
instruction to students with disabilities as their IEPs require. Special educators
spend a significant amount of their time on administrative duties because they are
often the only special educator or are not at the school full time.
Charter school administrators consistently fear that qualified personnel and
services are neither available nor affordable to newly starting charter schools. 105
If appropriate services and personnel are not available, many charter schools are
not an option for students with disabilities and the whole point of choice is lost
for the students who most need options.
Parents and administrators reported different track records on related ser10 6
vices. Most of the administrators report that services are available as needed.
Many schools contract out for the services, either privately, or through the spon100
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soring district. Some parents, however, find that even
when needed charter
10 7
schools have not been able to provide related services.
Despite the lack of special education services at most charter schools, parents
continue to enroll their children into charter schools. Many parents have seen
growth in their children, academically, behaviorally, and socially, although few
parents find
that the special education instruction is better at the charter
8
schools.
V.

10

PRACTICAL CONCERNS IN WORKING WITH THE LOCAL EDUCATION

AGENCY AND CHARTER SCHOOLS WITH DISTRICT OF COLUMBIA
AS A MODEL FOR CHARTER SCHOOLS NATIONWIDE

While the District of Columbia is unique in many ways, it provides a useful
example of various charter school models. As noted earlier, the Center for Education Reform considered the charter school statute in the District one of the
strongest because it allows for much variability and autonomy. The law allows for
a number of charters to be allowed each year, and since the public school system
has been in such a crisis, many charters have developed in a short period of time,
making the District a good research study on the strengths and weaknesses of
various charter models. Charter schools came as a welcome alternative to many
parents who could not afford to place their child in private programs and were
tired of fighting with the DCPS, both in the mainstream and special education.
The following section is an explanation of how they function and practical issues
that arise with them.
There are two major players to keep in mind when working with charter
schools, the charter school itself, and DCPS. The LEA status of the charter
school defines each of their roles. If the charter school is part of the DCPS LEA,
then DCPS is responsible for all services from the initial Child Find step through
placement. Currently, DCPS handles its charter school responsibilities by sending
parents to the home school of the child, whether or not the child has ever attended the school. This means that throughout the identification and initial drafting of an IEP, the people most familiar with how the child learns, are kept out of
the process, and people who may have never met the child are charged with the
responsibility of crafting an appropriate program.
If the charter school is its own LEA, then the roles are quite different. DCPS
then has responsibilities as the state education agency (SEA). DCPS, in its function as the state education agency for the District of Columbia, performs all state
education agency functions for public charter schools that it performs for private
schools and for DCPS in its function as a LEA.'0 9 In addition, as stated above,
107
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the memo written by Paula Perelman in December 1998, clearly states that
DCPS, in its role as the state education agency, should be contacted when a student's needs cannot be met at the charter school that is its own independent
LEA. 110
When a charter school is its own LEA, it is responsible for delivering services
within its own school. When it is determined that it cannot meet the needs of a
child within its own school, and the child requires a more restrictive environment
such as a private placement, DCPS assumes responsibility for the student.11 ' This
means that the DC Public Charter schools that are their own LEA are responsible for identifying (Child Find), evaluating, and drafting the initial IEPs of students. In addition, if a student comes in with an IEP, the charter school that has
elected to be their own LEA must provide the services that are on the IEP and
review the IEP annually. The IEP team at the charter school reviews the progress
and necessary programmatic needs of the student in light of their strengths .and
weaknesses, not based on whether the charter school has the possible services. It
is up to the charter school to have available services that the student requires.
If the team determines that the student requires a full time special education
placement, and the charter school cannot meet this requirement, the charter
school contacts DCPS as the SEA to assume responsibility for the student and
propose an appropriate placement. DCPS, as the SEA, attends the IEP/placement meeting to discuss with the parent' the student's needs and the placement
options.
In February 2003, the D.C. Board of Education passed an updated version of
the Special Education chapter of the local regulations for the District of Columbia. This most recent version squarely addresses the responsibilities of charter
school and the SEA in this case, the District of Columbia. 1 2 In general it mirrors
the previous controlling documents, such as the above referenced Paula Perelman memo.
A.

How to Work with the Charter Schools and DCPS
as an Advocate or Parent

Whether the public charter school is its own LEA will dictate to whom a parent or advocate will turn when special education is an issue. If the school is its
own LEA, it is helpful to keep in mind that it is as if the student has temporarily
moved out of the District for special education services and the process must start
110 See Perelmen, supra note 87 ("If an LEA-charter school cannot serve a disabled student
using both its per-pupil allotment and federal funds provided to it as an LEA, it should contact DCPS,
in its role as the SEA for special-education purposes.").
111 Id. ("If a student's needs are such that placement in a private day school or a special public
day school ("state school") is approved by the cross-program team, then DCPS will assume responsibility for the student.").
112 D.C. MUN. REOS. tit. 5, § 3019.
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all over to put together and evaluate a program that will meet the student's
needs. It is temporary because at any time if the charter school is not an appropriate program and the student will require a more intensive setting, DCPS, as discussed above, will again be responsible for the services and placement. As a
general rule of thumb services provided within the school walls are the responsibility of the charter schools, and those services that are required out of the building, including transportation for students with special needs and alternative
placements, are provided by DCPS as the SEA.
Charter schools, unless tailored particularly for that purpose, tend not to have
special education programs in place upon opening their doors. 113 Parents should
scrutinize the program that is in place rather than the program they plan to have
in place. If a charter school plans to hire a teacher, that may not occur in time for
the students' arrival into the program. Parents can note whether the special education teacher will be providing the direct service to the student. Special education assistants are not special educators. A parent should ask about the
qualifications of the teachers who are providing service to the students.
Once a student with identified special education needs enrolls into a charter
school, they should set up an initial meeting with the school to identify and clarify
exactly what services will be provided and by whom. As with any new program, it
is helpful for the parent to monitor progress and compliance. If there is disagreement on services and/or placement and a due process hearing is required, both
the charter school and DCPS, as a defendant, should be in attendance.
Prior to the recently passed regulations in the District of Columbia, when a
student moved from the public sector into a charter school before the identification process has been completed, DCPS remained responsible. Some charter
schools took it upon themselves to complete the process if DCPS had not responded in a timely manner and requested reimbursement from DCPS for the
services. Other charter schools completed the process on its own. Still others ignored special education all together. The new regulations place the responsibility
114
on both the charter school and DCPS.
Individual charter schools differ markedly in their enrollment of special education students. On average, charter schools serve a lower proportion of special
education students than DCPS. More special education students enrolled into
charter schools in 1998-1999 school year than in the 1999-2000 school year. The
trend is similar nationally, with an average of 8% of students identified for special
education in charter schools and an average of 11% of students in public schools.
The proportion of students increased in existing charter schools, but the newer
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schools tend to serve lower proportions of students with disabilities, bringing the
whole average down.1 15
B.

Two Extremes in the Treatment of Students with Disabilities
in the District of Columbia CharterSchools

Over forty charter schools operate in the District, and each one is unique in its
understanding and treatment of students with disabilities. At one school, the
team assembled a number of times throughout the year to address concerns of a
particular student's behavior and learning disabilities and the impact they were
having on that student in the classroom.1 16 The school contracted out to obtain
updated evaluations in a timely manner and reconvened to draft an appropriate
IEP that addressed the deficits of this student as noted in the testing and in the
classroom. At the conclusion of the process the team, as well as the parent,
agreed that the student's needs could only be met in a more restrictive setting.
The charter school contacted DCPS, in its role as the SEA, and scheduled a
placement meeting. Prior to the meeting, the charter school forwarded the student's file to DCPS. The placement meeting was held with the IEP team from the
charter school, the parent, the parent's representative, and a placement specialist
from DCPS. The parent felt that the charter school did as much as it could in
attempting to serve her child over the academic year and in attempting to identify
an appropriate program for him.
In another case, however, the charter school did not accommodate the needs
of a student. The student came into the program with an IEP. At the conclusion
of the first year, the team agreed that he required more services and the IEP
appropriately reflected the increase of his need. The school, however, did not
comply with its own IEP. It did not have a special educator on staff until October
and did not provide him with direct services as required on the IEP. From the
first week of school, it was evident to the school staff that they could not accommodate his needs. Instead of working with the family, however, the school attempted to expel him from the school. The staff was unaware of the disciplinary
provisions of the IDEA. In the alternative, the student's parent and representatives attempted to address the problem through the IEP process. It was clear that
he required updated evaluations, but the school did not have the ability to obtain
them. After the parent obtained them independently, the school attempted to
hold an IEP meeting. It was evident that placement was an issue and DCPS
should have been called, but the special education coordinator and the administration did not contact DCPS as required.
115 See HENIG, supra note 26, at 21.
116 Anecdotal evidence as observed first hand by author while representing families of children
with disabilities in a charter school setting.
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Ironically, the same management company runs both schools. Yet, each school
understood and complied with its responsibilities differently. In each case, the
students' needs required more intensive service than the charter school could
provide within its walls, and required intervention from the SEA. The difference
with the former school, however, was that it was understood and accepted their
obligation to the student and worked with the parent to provide the necessary
services to the student. Only when everything possible failed, did the school
work with the parent and the SEA to find an appropriate setting for his needs. In
the latter case, it was a struggle for the parent from beginning to end, because the
school did not know how to access help in the process and did not work with the
parent.
CONCLUSION

Educational advocates in regular and special education view charter schools
with heavy skepticism, and rightly so. However, charter schools so far have
demonstrated that they are here to stay and will continue to provide an option for
parents seeking to provide a better education for their children. Instead of asking
what should we do about charter schools, the question should be how can charter
schools be the solution for students with disabilities?
Charter schools offer an affordable alternative to public schools in several respects. Their autonomy allows for innovative approaches that can reach students
who otherwise could be lost. Although newer charter schools tend to be larger
than their predecessors, in general they are still slightly smaller than their public
counter parts, with a student teacher ratio at 16 vs. 17.2. The smaller size attracts
parents, students, and staff, keeping the school at the community level.
Parents of students in charter schools rate their schools more highly than parents of students in the DC public schools system in the areas of teaching, facilities
and in the overall category. Parents find the teachers more responsible, honest
and respectful. On the other hand, a high rate of turnover in both the teaching
1 17
and administrative areas compromises consistency from one year to the next.
Because of the size and budgetary constraints placed on charter schools, teachers
often wear a number of hats in one day, with few breaks from the students. Many
charter schools have longer school days, which adds to the demands on the teachers. The administrative turnover is so high that very few of the charter schools
1 18
have the original principals that helped begin the school.
Charter schools in the District of Columbia have impacted parents' choices of
where to place their children. At a time when the public school system is in crisis,
they provide a viable option for students with disabilities. Many schools, however, also misunderstand the needs of students with disabilities and have not
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taken advantage of the resources available to them. More clarity in the local
regulations will at least help advocates understand how to obtain appropriate services. More clarity at the federal level would help chartering boards as they review prospective charters. Students with disabilities will inevitably enroll into
charter schools, and charter schools must be prepared for them before they walk
through the doors. Requiring schools to proactively prepare for students with
disabilities will help assure quality and availability of programming and services.
Understanding and utilizing charter school resources will help both the parents
and schools. Charter schools, while appearing as an island alone, need not take
on the whole responsibility. In the District, clear regulations will delineate responsibility for which services, and newly formed coalitions can assist with the
daunting task of providing evaluations and services.
How can the two seemingly different missions of special education and public
charter schools fit together?
The answer is not simple. Charter schools thrive on their autonomy and independence from the LEAs, but in order to adequately provide for students with
disabilities, they need support from these LEAs. Money does not solve everything, and local education agencies do not have enough for themselves, but special education requires services, people, and sometimes assistive technological
equipment. All require money which charter schools do not have.
Charter schools that are part of the local school system for IDEA concerns are
less affected by the fiscal isolation that independent LEA charter schools face,
but these schools still must appropriately educate students with disabilities with
less immediately available resources than schools directly within the system.
These charter schools need to utilize the sponsoring schools system's resources
and personnel for each student with disabilities, which means better communication and collaboration between the charter school and LEA.
The charter school should have its own special education coordinator that
works closely with the LEA. They need a person qualified to assess the special
needs of the students within the unique setting of the charter school; a person on
site at the charter school, working with the staff at the school the student attends,
who can also access the process and appropriate services within the LEA. It does
not mean to tailor the needs of the student to what the charter school can provide, but to assess the students needs while in that particular setting.
From that evaluation, the IEP team develops an IEP and prescribes services
according to what the child needs to receive educational benefit. The responsibility for providing those services falls on the LEA, and the charter school makes
sure that the services are provided, which means working with the LEA more
closely than it usually would. If the LEA does not follow through on its responsibilities, the charter school should provide the services with outside independent
services and charge the LEA.

CHARTER SCHOOLS AND SPECIAL EDUCATION

Other charter schools are their own LEAs, either by choice or state law. These
schools, as discussed above, are similar to one school districts, and have unique
financial restrictions. In theory at least, the model of some states and the District
of Columbia appears to be fair, if not completely effective. The schools provide
services within the walls of the school, but any services that take place outside the
school, such as transportation or private placements, falls on the original LEA.
Unfortunately, services within the walls of the school are still expensive, and
require coordination. Charter schools that are their own LEA also need to have a
special education coordinator on staff to track services and progress made within
the programs. Many charter schools boast programs that inherently reduce the
need for special education. A parent should not waive the child's right to appropriate services if they are warranted, but at the same time if the program proves
to reduce the need for services, the program may be a model for the public system and other students with similar disabilities. A student entering the program
should maintain services that have been required prior to entering the charter
school, and as the need decreases, the services can also be reduced.
Providing a FAPE to a student in a charter school requires three elements
often taken for granted in larger school systems. First, schools need a special
education coordinator; a specialist that does not split their time with teaching, but
has an understanding of the special education process and the school's obligations under the law. A special education coordinator, much like a related service
provider, could be shared among schools. The position is not school dependent,
but does require understanding of the programs and the students in them.
Charter schools in the District of Columbia have access to collaboratives and
cooperatives that help guide them to services, including testing and related service providers for the schools that participate in the cooperatives. In areas with
less charter schools this is more problematic, and may require only a part-time
position. Charter schools, are not large enough, nor do they always have enough
students with special needs to warrant a full time speech and language pathologist, or an occupational therapist. Schools can contract with private providers for
those services. Initiating a relationship with a private contractor in one area will
inevitably lead to other connections and supports. Utilizing the private special
education sector can be a best friend to charter schools.
The core of specialized instruction, however, is the actual special education
teacher. Not all students are able to share providers, because their differing disabilities require different instructional techniques. A student with mental retardation, for example, cannot receive instruction in the same manner as a student
with learning disabilities, nor do either of them require the same structured behavioral program of a student with an emotional disturbance or severe behavioral
problems. But if all three students are in the same charter school, with no other
students with special needs, than it is likely that all three would share the same
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special education teacher. It is even more likely that they would not see that
teacher all day, or even receive instruction from that special education teacher.
As discussed earlier, swapping students as do small rural districts sounds like
an appropriate remedy, except that it results in less choice for the students with
disabilities than for students who do not require special education services. Charter schools are required to provide up to a full day program for students, and in
some jurisdictions, charter schools are even required to provide a full day program even if it means a private placement. Anything that would be less than the
cost of a full day program, therefore, would be more cost effective. Therefore,
supplying the teachers necessary for instruction, while not cost effective on the
surface, can save money in placement and legal fees down the line.
The bureaucracy that engulfs the school system constantly poses problems
with larger school systems. Other than charter schools run by for-profit companies, charter schools have just themselves. While it means that many staff members wear a number of hats or split their time among different schools, it also
means that there are fewer people to go through in order to complete the procedures required under the IDEA. This means a brighter potential for services to
be accurate and in place, and for change in things that are not working.
"Charter schools are still a relatively new phenomenon in the District of Columbia and it will take several more years before even the oldest schools will
have been able to overcome the many hurdles they face and turn all of their
energy to the education of students." 1 19 This is a fair statement for the charter
schools as they develop and grow, but puts parents in a tenable and risky position. In the end, the following advice still applies a year and half later: "We recommend careful and conscientious monitoring of the vital signs, but counsel
against hasty verdicts that the patient is either healthy or doomed.120
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